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Caught in the Middle:  
A Pharmacist’s Duty of Due Care
By Todd M. Smayda

TODD M. SMAYDA has 
been a medical malpractice 
litigator for 21 years. He 
has defended several pain 
management physicians and 
pharmacies since the opiod 
crisis began, and he recently 
obtained a summary judg-
ment for a pharmacy client 
on a “duty” issue after six 
years of litigation. That case 
is currently on appeal and is 
expected to clarify current 
case law on a pharmacist’s 
duty. Mr. Smayda is a partner 
in the Tampa office of Quin-
tairos, Prieto, Wood & Boyer 
and practices statewide.

EDITOR’S NOTE: Pharmacists are the intermediaries between pain patients and their physicians, filling “reason-
able” prescriptions…unless a lawyer says they’re not.

Because of addiction and overdose issues spanning Florida, pharmacy negligence cases are 
on the rise. These cases present persistently unanswered questions about a retail pharmacist’s 
legal duties, especially to pain management customers. As plaintiffs file com-
plaints alleging a pharmacist filled lawfully written but “unreason-
able” pain pill prescriptions, the immediate defense is to 
challenge what “unreasonable” means. Unfortunately, 
there is a dearth of case law that defines what an 
“unreasonable” prescription is. In the absence of any 
definitions provided by the courts or the legislature, 
a plaintiff must only allege a pain prescription was 
“unreasonable,” and the dispensing pharmacist is 
in litigation for years.1

The case law on the issue of a pharmacist’s 
duty has been stagnant for years, with courts 
providing more questions than answers. The 
courts have suggested, but not tested, an “unrea-
sonableness” standard over the last fifteen years 
requiring pharmacists to determine if a prescription is 
“unreasonable on its face.” The courts have not provided 
any factual reference to analyze this vague phrase. The 
cases that have suggested various permutations of a pharmacist’s 
duty have all arisen out of motions to dismiss, where the courts have opined on 
mere allegations that “could” be a violation of duty. There are no reported cases where courts have 
analyzed what actual facts define what is an “unreasonable amount” or an “unreasonable dose.”

This article will explore the origins of Florida’s laws on pharmacists’ liability prior to the opioid 
crisis and will describe how the law has failed to evolve to apply to the overdose claims being 
brought today. Claimants have taken advantage of the undefined terms of the original cases im-
posing liability on pharmacists, whose exposure to liability remains high.

The Pharmacist’s Duty of Care: The Development of the Law on Duty

The Florida Supreme Court case of McLeod v. W.S. Merrell Co.2 established four recognized 
causes of action against a pharmacy or pharmacist for dispensing medication:

The rights of the consumer can be preserved, and the responsibilities of the retail 
prescription druggist can be imposed, under the concept that a druggist who sells 
a prescription warrants that (1) he will compound the drug prescribed; (2) he has 
used due and proper care in filling the prescription (failure of which might also give 
rise to an action in negligence); (3) the proper methods were used in the com-
pounding process; and (4) the drug has not been infected with some adulterating 
foreign substance.3



— a narcotic — that had been written following following her 
Cesarean section but never filled; she decided to fill it four 
months later to treat an ankle injury.10 The pharmacist filled 
the prescription and the customer later died in her sleep as 
she was narcotic naïve.11

The prescription did not have a time limit on it, and 
according to the plaintiff that made it unreasonable on its 
face. While the trial court dismissed the complaint for failing 
to state a claim for negligence, the appellate court reversed, 
suggesting that these facts “could” state a claim.12 Key to the 
decision were the facts pled in the complaint, among them 
that the pharmacist did not call the physician to inquire if the 
prescription was still appropriate for the patient, but instead 
dispensed the medicine without verification.13 Thus, Dee 
establishes the lack of a time limit on a prescription can make 
the prescription unreasonable on its face. This case suggests 
that this unreasonableness could have been resolved had 
the pharmacist called the doctor to determine if the prescrip-
tion was appropriate to fill. 

In 2005, the Fourth District Court of Appeal again reiter-
ated how important the factual circumstances of each case 
are in determining the meaning of “due and proper care” in 
filling a prescription. In Powers v. Thobani,14 another motion 
to dismiss case, the court held allegations that a pharmacist 
filled legally prescribed medications “too early and too often” 
were enough to survive a motion to dismiss.15 

In Powers, Dr. Thobhani had treated his patient twen-
ty-five times over a six-month period, prescribing her six va-
rieties of medications. Dr. Thobani prescribed refills for these 
medicines an unreported number of days before the supply 
of the preceding prescription should have been exhausted 
and also prescribed “two or more narcotics at a time along 
with other contraindicated drugs.”16 Ms. Powers collapsed 
one day and died the next from an overdose; in her system 
were atropine, diazepam, nordiazepam, oxycodone, benzodi-
azepines and opiates, all prescribed by the same physician. 
The court determined these facts could support a claim that 
the defendant failed to use due and proper care in filling the 
customer’s prescriptions, although surviving a motion for 
summary judgment was less certain.17 Because the opinion 
arose from a motion to dismiss and not a complete factual 
record, there is no discussion of whether Ms. Powers failed 
to take her medications as directed or abused her  
medications. 

The Duty to Warn

The appellate court in Powers determined that part of 
a pharmacist’s duty to use “due and proper care” in filling 
a prescription included a duty to warn customers of risks in 
filling “repeated and unreasonable prescriptions.”18 Neither 
“repeated” nor “unreasonable” are defined in the opinion and 
they remain undefined in the law. The case suggests that a 
pharmacist should analyze when the prior prescription should 
have been exhausted to determine whether the refill order 
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 The Florida Supreme Court has not further defined 
this language in the 50 years since that decision, nor has it 
opined on the developments in the law as the duty to “use 
due and proper care in filling the prescription” has been inter-
preted over the years. The evolution of what exactly is “due 
and proper care in filling” a prescription follows, although the 
interpretation of the pharmacist’s duty turns on the facts of 
the case. Each of the appeals below arose from motions to 
dismiss where the complaint was attacked for failing to state 
a cause of action against the pharmacist. None of the cases 
involve a trial court’s summary judgment determination where 
the record facts were considered, and the law interpreted and 
applied. 

Due and Proper Care in Filling Prescriptions

 In 1984, the Fourth District decided Pysz v. Henry’s 
Drug Store,4 involving the issue of a retail pharmacist’s duty 
to her customer. In that case, the questions were whether or 
not a retail pharmacist had a duty to properly fill a prescrip-
tion and warn the customer of any dangerous propensities, 
and also whether the pharmacist had a duty to tell the cus-
tomer’s prescribing physician the customer may be ad-
dicted.5 The appellate court answered these questions in the 
negative and upheld the trial court’s dismissal of the lawsuit 
against the pharmacist.6

In that case, the plaintiff had been prescribed Quaaludes 
by his physician for nine years and filled the prescriptions 
at the defendant’s pharmacy. The plaintiff alleged that the 
pharmacist was negligent in failing to warn him that the med-
ication was addictive, in continuing to fill the prescriptions 
because the pharmacist should have known that continued 
exposure to the medication would cause the customer to be-
come addicted, and in failing to inform his physician that he 
had become addicted.7 The Fourth District denied the phar-
macist had the alleged duties to the customer. Noting the Mc-
Leod case, the court found the pharmacist properly filled the 
prescription the physician wrote. It was not the pharmacist’s 
job to determine or anticipate the effects of the medication on 
the customer over time and warn him against the medication: 
“It is the physician who has the duty to know the drug that he 
is prescribing and to properly monitor the patient.”8

Unreasonable on its Face

In 2004, acts that allegedly constituted a departure from 
“due and proper care in filling a prescription” were at issue 
in Dee v. Walmart Stores, Inc.9 This case introduced the 
concept that part of “due and proper care in filling a prescrip-
tion” included analyzing a written prescription for more than 
merely the ordered dose and quantity. The core of this case 
focused on whether a prescription was “unreasonable on 
its face,” and should have been rejected by the pharmacist, 
because it had been written four months earlier. The cus-
tomer in Dee presented a prescription for a fentanyl patch 
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is reasonable or not. It also suggests that the pharmacist is 
responsible for keeping track of how many times a customer 
fills a certain prescription and warning her about repeated 
use, a duty perhaps better suited to the physician. The opin-
ion fails to identify how far in advance a pharmacist can re-fill 
medication before it is deemed “too early,” nor does it quan-
tify the number of refills it takes to be “too often.”

The Powers case suggested a duty to warn customers 
as a part of a pharmacist’s duty to use due and proper care 
in filling prescriptions. Other Florida cases have denied the 
pharmacist has a duty to warn. In Johnson v. Walgreen Co.,19 
the First District decision held a pharmacist had no general 
duty to warn a customer or the customer’s physicians of 
adverse drug reactions or potential interactions where the 
prescriptions were lawful and accurately filled. In that case, 
a customer died from multiple-drug toxicity where various 
physicians had prescribed a number of medications for him. 
The customer’s wife sued, alleging a private cause of action 
under the Pharmacy Act. The prescriptions were both lawfully 
written and accurately filled; however, the patient’s spouse 
alleged the druggist had a duty to advise the patient and the 
doctors that the drugs, in combination, could be lethal. The 
First District ultimately ruled a pharmacist had no such duty.20 
The court did not opine or explore what makes a prescription 
“reasonable” or “unreasonable” on its face. 

The Fourth District certified conflict with Johnson in Pow-
ers. The Florida Supreme Court initially accepted jurisdiction, 
but then determined no actual conflict existed and dismissed 
the case.21

In 2013, the United States Court District Court for the 
Middle District of Florida analyzed Florida case law on allega-
tions of negligence by a pharmacy for filling a prescription in 
Bustetter v. Armor Correctional Health Services.22 The Middle 
District recognized “some conflict in the case law regard-
ing whether a pharmacy has a duty to warn the end-user 
of medications about the risks of the medications that the 
pharmacy dispenses.”23 The court surveyed Florida law on 
the duty issue, concluding the state of the law was “far from 
clear regarding the circumstances in which a pharmacy can 
be held liable for negligence when dispensing prescription 
medication.”24 Six years hence, it remains so.

The court in Bustetter dismissed a complaint against 
the pharmacy defendant because there was no duty on the 
pharmacy defendant “to warn plaintiff or the medical staff of 
the risks allegedly put in place by those that selected [the 
medication] for plaintiff,” a reference to the prescribing phy-
sicians.25 Relying on Pysz v. Henry’s Drug Store,26 the trial 
court confirmed that it was inappropriate to impose a duty on 
a pharmacist to second-guess a doctor’s prescription if the 
prescription itself is not patently flawed or posing an obvious 
risk of death. “The patient’s doctor is in the best position 
to select the appropriate medication for each patient’s circum-
stances…and to monitor the effectiveness of the medication.”27

A footnote in Bustetter noted the plaintiff was familiar with 
the medication at issue, Avandia, apparently knew the effects 

Avandia had on him, and had even discontinued it in the past 
because of those effects.28 Despite the result, Bustetter does 
not help to clarify the reasonableness of a prescription, nor 
does it provide any facts which help to define what would 
make a prescription unreasonable on its face.

The most recent case to address issues of reasonable-
ness of a written prescription is Oleckna v. Daytona Discount 
Pharmacy,29 a Fifth District decision. The plaintiff alleged the 
pharmacist filled prescriptions that were of a “quantity, fre-
quency, dosage, or combination” that required a pharmacist to 
call the prescribing physician or warn the patient.30 However, 
the quantity, frequency, dosage and dosing instructions are 
absent from the opinion. While the mere assertion that pre-
scriptions were vaguely unreasonable for the reasons phrased 
above will allow a lawsuit to pass the pleading stage, Oleckna 
provides no information on how these allegations are tested 
against actual facts developed through discovery.

The Oleckna case arose from the death of a patient 
who presented prescriptions to the same retail pharmacy 
for Xanax and hydrocodone/acetaminophen or Oxycodone/
acetaminophen approximately 30 times. It was the plaintiff’s 
claim that the pharmacist had a duty to deem these prescrip-
tions unreasonable based on the number of pills prescribed, 
the dose prescribed, or due to the time intervals in which the 
patient presented them. Any quantification of these alleged 
errors is absent from the opinion. Where the plaintiff alleged 
the pharmacist had a duty to reject the prescriptions that 
were “unreasonable on their face,” the defendant rejected 
such a claim of duty and sought dismissal. The trial court dis-
missed the complaint, only to be overturned on appeal, with 
the Fifth District deeming the allegations were actionable, 
although their success when tested with established facts 
was uncertain.31

In arriving at its conclusions, the Oleckna court seems 
to have relied on the liberalized definition of “due and proper 
care” which has evolved since McLeod, without explaining 
the parameters of an “unreasonable” prescription. How many 
days before a prescription is refilled is too many? When a 
physician decides dosage or quantity, how is the pharmacist 
to deem either too much? When must a pharmacist question 
the length of the treatment regimen? These questions remain 
unanswered. Thus, with this most recent case following the 
trend in Florida law, the pleading standard for a pharmacy 
negligence case remains low and pharmacists’ exposure 
remains high. 

Conclusion

The evolution of duty is less about ensuring pharmacists 
perform their core tasks and more about protecting custom-
ers from themselves and their physicians. What began as law 
to ensure pharmacists complied with their own standards to 
make sure the right medicines got into the right bottles has 
evolved to make pharmacists responsible for a customer’s 
addictions or a physician’s decisions. The law as it stands 
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today has burdened the pharmacist with the duty to sec-
ond-guess a customer’s physician by withholding or delaying 
medication until they can reach the customer’s physician for 
authority to dispense the order the physician wrote. Even with 
those precautions taken, a pharmacist who fills a prescription 
that a plaintiff’s attorney feels is “unreasonable” can still find 
herself defending a negligence claim. The alternative: do not 
fill the prescription at all, denying pain management patients 
their medicine and alienating customers.

“Unreasonable” is a simple, vague, and dangerous word. 
There should be a higher standard to support the filing of 
a complaint causing years of litigation, but with the prior 
decisions setting the standard, it is unlikely there will be any 
relief from lawsuits alleging “unreasonable” prescriptions 
caused harm without the factual basis to support them. The 
time limit in Dee is sensible, but the obscurity of “too much,” 
“too early,” or “too often” creates an open door for baseless 
claims against pharmacists. The legislature or the appellate 
courts need to better define “due and proper care,” including 
what makes a prescription unreasonable on its face, to clarify 
pharmacists’ duties to their retail customers. 

1  To date the legislative enactments in this area have not clarified when a 
prescription is “unreasonable.” In 2018 the Florida Legislature passed 
the Take Control of Controlled Substances Act, Chapter 2018-13, Laws 
of Florida, which established certain limits on prescribing and dispensing 
opioid medication for acute pain. The Act does not apply to chronic pain, 

to prescriptions for cancer patients, and in certain other circumstances, 
and does not define a pharmacist’s general duty of care when dispensing 
prescriptions.
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